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SMITH, PRESIDING JUSTICE, FOR THE COURT:

1. LindaAnn Sngley and Sleven Dde Singley goped to this Court from an adverse decison of the
Lamar County Circuit Court. Theissue before the Court concerns the course and scope of Coach Phillip
Lee Smith's employment while supervising his basshdl team’s basabdl throw booth a an event hdd by
the Oak Grove High Schodl PTA where Linda Singley was injured. Under the Missssippi Tort Clams
Act, Miss. Code Ann. 8 8§ 11-46-1to -23 (Rev. 2002), there is arebuttable presumption that any act or
omisson of agovenmentd employee within thetime and a the place of employment iswithin the course

and soope of employment. 1d. § 11-46-5(3).  After a thorough review of the record and briefs, we



determine asamatter of fird impresson that proof by a preponderance of the evidence is necessary to
overcome this rebuttable presumption. Next, we find that Coach Phillip Lee Smith (Smith) was acting
withinthe courseand scope of hisemployment. Findly, wehold that therdeesein question here absolutdly
discharges Smith from any ligbility for Sngley’ sinjuries

FACTS
2. On October 20, 1994, Linda Ann Singley atended the Oak Grove Fdl Fegtivd where her
daughter was working in a concessons booth. The Fetivd took place & Oak Grove High Schoal in
Lamar County, Mississppi, with the consent of school authorities, and was sponsored by the Oak Grove
PTO, Inc. Thepurpose of the festivd wasto raise money for various organi zations by operating booths or
concessions. Onesuch organization wasthe Oak Groveathletic booster dub. 1t congtructed and operated
the basebdl throw booth where participants threw a bassbd| a a backstop and aradar gun detected the
speed of the throw. Thebulk of the proceeds of the concess on went towardsthe purchase of new sports
equipment for Oak Grove ahletics.
13.  Whiledandinginthevicnity of the bassbdl throw, Sngley wasstruck by an errant basgbe| thrown
by apaticipant in the concesson. The ball sruck Singley in her |eft eye causng the loss of her |eft eye,
pardydsof the left Sde of her face and other injuries.
4.  Thebasabdl throw wasdesigned by Osk Grove High School Assstant Basshdl Coach PhillipLee
Smith (Smith), built under his direction by the bassbdll team, and overssen by Smith during the Festival.
Smithwas not named in the Singleys' October 1995 complaint. The defendants named in thet complaint
ather sattled with the Singleys or were dismissed by them. In Jenuary 1997, the Singleys amended thar
complaint to indude Smith as a defendant. The amended complaint dleged Smith was negligant in the

planning, condruction, placement, operating, overseaing and maintaining of the concession because he



knew or should have known that the placement and operation of the backstop of the concession was
dangerous to patrons of the fettivdl.
%.  InMay 2001, the Sngleys settled with the remaining defendants (exduding Smith) and sgned a
rdease that Sated

In the event adecigon is mede by the Court or jury inthetrid of thiscasethat Phillip Lee

Smith was acting as anemployee of the didrict, asthat term is defined by the Missssppi

Tort Clams Act, this rdease shdl condtitute a full and find rdease and in accord and
stidfaction to dl of those rdeased herein, as wdl as Coach Phillip Lee Smith, in his

capacity as employee.
6.  InAprl 1997, Smithfiled amation for summeary judgment. Thedircuit court heard ord arguments
and granted the motion in December 1997, finding thet Smith was acting in the course and soope of his
employment and wasthereforeimmunefrom ligbility under the Missssppi Tort ClamsAd. TheSingleys
gopeded this decison, and the Court of Apped's reversed and remanded the case to the dircuit court for
additiond findings of fact asthere was alegitimate issue of fact asto whether Smith was acting within the
course and scope of hisemployment. Singley v. Smith, 739 So.2d 448 (Miss. Ct. App. 1999).
7. Onremand, the drcuit court conducted a bifurcated trid with the agreement of the parties. After
hearing evidence concerning the issue of whether Smith wias acting within the course and scope of his
employmant, the drcuit court again found that Smith was acting within the course and scope of his
employmat, that the datute of limitations bars the Sngleys daims againg Smith, and that the rdease
discharges Smith from any lidhility for Sngleys injuries
T18. The Singleys now gpped that decson chdlenging whether Smith was acting in the course and
soope of hisemployment.

DISCUSSION




19.  Inreviewing thedecison of atrid judge Stting without ajury, this Court may only reverse when
thefindings of thetrid judge are manifestly wrong or dearly erroneous. Amerson v. State, 648 So.2d
58, 60 ( Miss. 1994). A drcuit judgesitting without ajury isaccorded the same deference asachancdlor,
hisor her findingswill not be overturned if supported by subgtantia evidence Maldonadov. Kelly, 768
S0.2d 906, 908 (Miss. 2000).

110.  Infinding that Smith was acting within the course and soope of his employment, the drcuit court
cted Horton v. Jones, 208 Miss. 257, 44 So. 2d 397 (1950), which held that courts mugt look to the
totdity of the drcumstances and examine (1) the nature of the wrongful act, (2) the character of the
employment, and (3) thetime and place where the act was committed. | d.

11. The Sngleys however, dtePartrige v. Harvey, 805 So. 2d 668 (Miss. Ct. App. 2002), which
dtesbothHorton and Thatcher v. Brennan, 657 F. Supp. 6 (S.D. Miss. 1986), aff'd mem. 816 F.2d
675 (5th Cir. 1987), infinding that to determine whether a person was acting within the course and scope
of their employment, courts should (1) look to whether the employer authorized or ratified the acts of the
employess, (2) evduate whether the employee acted within the scope of employment; and (3) determine
whether theemployegsconduct issubgiantidly different from thet authorized and whether theact wasdone

asameans of accomplishing the purposes of the employment and in furtherance of the megter'sbusiness

112. The Sngeysthen dte Sears, Roebuck & Co. v. Creekmore, 199 Miss. 48, 23 So. 2d 250,

251 (1945), which held thet

(1) The conduct of asarvant iswithin the scope of employment only if
(@ itisof thekind heis employed to perform,
(b) it occurs subgtantidly within the authorized time and pace limits,
(o) itisactuated by a purpose to serve the magter, and
(d) if forceisintentiondly used by the servant againgt another.
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113. They ds0 dte Southern Railway v. Garrett, 135 Miss. 219, 101 So. 348 (1924), for the
propogitionthat an act committed outs de the scope of employment does not make the master reponsible
unless he directed the act to be done or ratified it.

14. Smith takes a different gpproach, urging this Court to find thet the Sngleys must overcome a
rebuttable presumption under Miss. Code Ann. 8§ 11-46-5(3) (Rev. 2002), which provides

it Shdl bearebuttable presumption thet any act or omisson of an employeewithinthetime
and a the place of hisemployment iswithin the course and scope of his employment.

715.  This Court has not interpreted the rebuttable presumption of Miss. Code Ann. § 11-46-5;
therefore, theissueis one of fird impresson. We hold that proof by a preponderance of the evidence is
necessary to overcome that presumption. This meansthat the plaintiff must prove his case by producing
evidence that is most consigtent with the truth and thet which accords best with reason and probability. 1t
is that evidence which, after examination, has a grester persuasive and convinang force. Gregory v.
Williams, 203 Miss. 455, 35 So. 2d 451, 453 (1948). It isevidence which has more convincing force
and produces the bdief that what is sought to be proved is more probable that not. Gardner v.
Wilkinson, 643 F.2d 1135, 1137 (5" Cir. 1981). Under thisstandard and evenwithout thepresumption,
thetrid court conddering the tatdity of the drcumdances and the overwheming proof by Smith properly
found thet Smith was acting within the course and scope of his employment.

116.  This Court will reverse only wherethefindings of thetrid judge are manifestly erroneousor dearly
wrong. Amerson v. State, 648 So. 2d & 60. A judge Stting without a jury *has sole authority for
determining the credibility of thewitnesses” Rice Researchers, Inc. v. Hiter, 512 So. 2d 1259, 1265
(Miss 1987).*’ A drauit judge Stting without ajury isaccorded the same deference asachancdlor,” and

hisfindingsare safe on apped wherethey are supported by substantia, credible and reasonable evidence”



Maldonadov. Kelly, 768 So. 2d at 908 (citing City of Jackson v. Perry, 764 So. 2d 373, 376 (Miss.
2000); Puckett v. Stuckey, 633 So. 2d 978, 982 (Miss. 1993)).

917. Thetrid court correctly ruled that Coach Phillip Lee Smith was acting in the course and scope of
hisemployment with Ok GroveHigh Schoal and the Lamar County Schoal Didrict a thetimeof Singley’s
injuries The trid court held thet under the provisons of the Missssppi Tort Claims Act the Satute of
limitations barred the plaintiffs daims The court dso held that the Sngleys daims were barred by a
release 9gned by the Singleys that spedified that Smith would be rdeasad upon the determination that he
was acting in the course and soope of his employment at the time of the incident. A find judgment was
rendered in Smith'sfavor.

118. Thesdeissuebeforethis Courtiswhether thefindings of thetrid judgewere manifestly erroneous
or wrong. Amerson v. State, 648 So. 2d a 60. Under theMissssppi Tort ClamsAct it isrebuttably
presumed that when an employee is covered by that Act, any act or omisson within the time and in the
place of such employment is to be consdered to be within the course and soope of such employment.
Miss Code Ann. 8 11-46-5(3). Further, the Missssppi Legidature has set out alimited number of acts
conddered outdde an employee’ s course, and scope of employment. Under the Act a governmental
employeeshd| not be cong dered asacting within the courseand scopeof hisemployment if theemployee's
conduct condtitutes fraud, mdice, libd, dander, defamation or any crimind offense other then a traffic
violation. Miss. Code Ann. § 11-46-5(2).

119. Thetrid court correctly looked & the totdity of the crcumstances to examine the nature of the
wrongful act, the employment character, and the time and place where the act occurred. See Horton v.
Jones, 208 Miss. 257, 44 So. 2d 397 (1950). Thet court madecruad findingsof fact, whicharedearly
subgiantia evidencein support of thet decison. See Maldonado v. Kelly, 768 So. 2d & 908. Thetrid
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court thenwent on to mekeaproper condusion of law finding that Smith was dearly within the courseand
soope of his employment when the accident occurred. To determine whether Smith wias acting within the
course and scope of his employment, the trid court again properly looked to the totdity of the
arcumgtances. Horton, 44 So. 2d a 397. Spedificdly, it examined the neture of the wrongful act, the
character of the employment and the time and place where the act was committed. |d. In Horton we
further pointed out thet:
Even though the conduct of the sarvant was unauthorized, it is il in the scope of his
employmert, it is of the same generd nature of, or incidentd to, the conduct authorized.
In order for the madter to escape liahility, it must be shown that the servant, when the
wrongful act was committed, hed abandoned his employment and gone about some
purpose of hisown, not incident to his employmett.
Id. a& 399 (cting Loper v. Yazoo & M.V.R. Co., 166 Miss. 79, 145 So. 743 (1933); Barmore v.
Vicksburg, S. & P. Ry., 85 Miss. 426, 38 So. 210 (1905)). Although not employed to be negligert,
this does not meen that the wrongful act is outsde the scope of his employment. Horton, 44 So. 2d a
399.
120. InBig“2" Engine Buildersv. Freeman, 379 So. 2d 888 (Miss. 1980), this Court defined
“inthe courseand scopeof employment” asgpplicabletoworkers compensationissues. ThisCourt Sated
thet arigng out of employment isacausd connection between the employment and theinjury. 1 d. at 890.
The Court further defined “in the course of employment” as “whenever the injury resulted from activity,
whichis“initsovedl contours actuated (partly) by aduty to serve the employer or reasonable incident
to theemployment.” 1d.
721. Asthetrid court found, Smithwasdearly acting in the course and scope of hisemployment. Smith

would not have been present a the fundraiser nor would he have participated in the basebdl team'’s



congtruction and operation of the concesson stand using the team equipment and funding that team if not
for his gatus as an employee of Oak Grove High Schoal. Further, there was no evidence that Smith
engaged in any of the exceptions contained in Miss Code Ann. 8 11-46-5(2).

22. A caesuchasthistunsonthefadts Thetrid court'sfirg order granted summeary judgment in
favor of Smith finding thet Smith wasimmune fromlighility because hewas acting in the course and scope
of his employment on the date of the accident. The case was subsequently remanded by the Court of
Appeds for further findings of fact. The additiond findings of fact now within the record convince this
Court thet the trid court was correct in itsjudgment.

123.  Smithwasan employee of the Lamar County School Didrict and the Oak Grove High School as
ateacher and coach. The accident occurred on Oak Grove High Schoal property. The Oak Grove Fdl
Fedtival was sanctioned and/or sponsored by the Oak Grove PTO, Inc. The use of the premises was
gpproved by the Ok Grove Attendance Center and the Lamar County Schoal Didrict. Smithwasacting
asthe Assstant Basebdl Coach. Theeguipment used by the patronswas owned and provided by the Osk
Grove High Schodl. Smith's duties @ the festivd were the same as they were a any other timein his
performance of hisjobin thet they were performed in the best interests of Oak Grove High Schoal. Under
Smith' sdirection acting asther coach, thebassbd | throw was congtructed by Oak Grove baseball players.
Smith was respongible for setting up the throw at the Oak Grove Fal Festival. He became involved after
the Oak Grove PTO ddivered aletter in histeacher’ sbox a the high schoal, asking for school groupsand
teams to operate booths a the festival. The PTO decided the location of the booth.

124.  Smith and the team agreed to operate the booth to pay back the Athletic Booster Club for the
team’ sradar gun. At thetime of the accident, hewasnot at the Fall Festiva for hisown benefit, but for the

bendfit of the Oak Grove High School basebdll team, the Oak Grove High Schoal and the Lamar County



School Didrrict. The money thet was recaived by the Ok Grove PTO a the festival was used on behalf
and to benfit the team, the school and the schoadl didtrict. According to Karen Lewis, the chairman of the
Oak Grove PTO, the Oak Grove basebd | team operated the booth. Lewisdso speculated that theteam
would use the money mede by theteam. Lewisgated thet the proceeds received by the Athletic Boogter
Club were put back into the schodl’ sahldtic fadilities. Smilarly, the Oak Grove PTO indicated thet funds
raised by thefegtiva would be distributed to the schoal in an effort to improve the school. Smith operated
the booth on behdlf of the basebdll team. He maintained thet it was his responsibility to oversee the booth
sancehewastheasssant coach. Hewas mativated to operate the booth to hel p repay the Athletic Booster
Club which hed recently purchased aradar gun for the Oak GroveHigh School basebd | team. The Athletic
Boogter Club was created by parentsto perform fund raising eventsto buy equipment and improve athletic
fadlitiesa the Oak Grove Attendance Center in the Lamar County Schoal Didrict. Thedubwasfounded
to benefit the school because of limited funds dlocated to athletics. The money made off of the booth was
givento the Oak Grove Athletic Boogter Club. The Boogter Club provided the booth with coins and
change to open the concession. The Athletic Booster Club would use the proceedsto buy equipment and
mext the needs of the basebll team.

125. Smith was not operating the boath in his cgpadity as an individud but rather as an employee and
as the assgant basebd| Coach a Oak Grove High School.  Smith would not have been monitoring the
booth if he had not been the Oak Grove High Schod Assisant Basgbdll coach a the time of the Oak
Grove Fal Fegtivd. “But for” his employment a the Oak Grove High Schoadl and the Lamar County
School Didrict, he would not have been a the Oak Grove Fal Festival nor would he have been asked to
Set up or operate the basebd| throw.  All of his actions were taken on bendf of Oak Grove High Schoal

and the Lamar County School Didtrict and in the course and scope of hisemployment with those entities



126.  After the Court of Appedls remanded the case to the trid court, the tria court once again found
that Smith was acting in the course and scope of his employment. Testimony camefrom Carolyn Adams,
the principd of Oak Grove Attendance Center, Karen Lewis, an Oak Grove PTO member and chairman
of the fedtivdl, and Smith. Adams Sated that the festival was held on the school foatbdll fidd and the
“whoale function of it wasin support of the schoal.” Adams tetified as to the importance of fundraisng
on thelife of the schodl in that the schoal is dependent on outside funds for such programs to provide full
and queity education for the children. Adamsfurther indicated thet themoney raised was used toimprove
the schoal for the benefit of the children. Mogt importantly, shetedtified that the schoal required insurance
to be purchased for events such asthis.

27. Adams dated thet acoach’sindividud dutieswerenot dl listed by the employment contracts. She
tedtified thet dub or group sponsors are required to atend whenever thereisamedting or function. She
tetified that shewould expect Smithto be present whenever the basebdl teemwas officdly gathered. She
related that Smith, as assitant basebd | coach, wasthe only school employee present a the boath, and she
consdered him to be the officid ponsor of the booth.

128. Adamss deposition testimony described the character of the event and the nature of Smith's
participation. In that deposition, she testified that she did not bdlieve that Smith was operating the booth
asanindividud but on behdf of theteam asagroup or adub.

129. Smith'stesimony was dso rdevant in support of hispostion that hewas acting inthe courseand
soope of hisemployment. He indicated that he volunteered to help a thefestiva becausehefdt it washis
place to do 0 as the assstant bassbdl coach. A thorough review of histesimony revedsthat “but for”
his employment with Oak Grove High School and the Lamar County Schoal Didrict he would not have

been & thefdl fedtival.

10



130.  After thetrid on remand, thetrid court once again found thet Smith was acting within the course
and scope of hisemployment. Thecourt’ sfindingsof fact aredearly indicative of Smith' ssausa thetime
of theinddent. Relevant to the court was that the Oak Grove Fal Fedivd isafund raisng function open
to the generd public and held on schoadl grounds. Linda Singley was struck at thet festiva & aconcession
cdled the basebdl throw. The basabd| throw is a concesson thet invites patrons to throw a basabdl
toward a backstop and have the throw cdocked by aradar gun. Josh Stuart, a patron, threw a bl and
missed the beckstop, hitting Singley intheface. Smith wasemployed a thet time asateacher and assgant
basebdl coach a Oak Grove. Hewas present to oversee the operation of the basebd| throw. Thebooth
was condructed by the Oak Grove athletic booster dub to raise money for sports equipment. Al of the
money raised was to be given to Ok Grove sports teams

81. Thetrid court noted thet it was undisputed that the money raised at the bassbd | throw was used
to purchase equipment for the Oak Grove High Schoal basgbd| teem. Thetrid court found that Smithwas
present & the Fal Fedtival to supervise the operation of the basebal throw by the members of the Oak
Grove basebdl team. The trid court andyzed the scope of Smith's duties by looking past the “four
corners’ of hisemployment contract. Findly, thetrid court conduded by gating that Smith was present
that day because of his employment and because he fdt it was his place as an employee to be there and
that he would have not been asked to be there unless he was employed as basshd | coach a Oak Grove.
Basad on thesefindings, the drcuit court again found Smith to be acting within the course and scope of his
employment.

132.  To acoept the postion argued by Singley would subject educatorsto potentid lighility every time
they step away from the schoolhousedoor. Inhis position as asssant coach of the Oak Grove basebdl

team, Smith wias merdy doing his job to supervise his basabdl team in an atempt to raise money for the
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new sports eguipment. To acoept the position argued by Singley would result in adramatic curtaillment or
helt to many extracurricular adtivities within our public schools which dlow children to recaive awdl-
rounded education.  We condlude that the facts here are more than enough to support the trid court’'s
decison. Inabench trid such asthe case a bar, when thetrid judge Stsasthefinder of fact, he hesthe
sole authority for determining the credibility of witnesses Yarbrough v. Camphor, 645 So. 2d 867,
869 (Miss. 1994); Bryan v. Holzer, 589 So. 2d 648 (Miss. 1991); Bell v. Parker, 563 So. 2d 594,
597 (Miss 1990). We hold thet thetrid court’s decison was not menifestly erroneous.

CONCLUSON

133.  Wehold that the gatute of limitations and the rdease bar this action by the Singleys Snce Smith
wasacting in the courseand scope of hisemployment with Oak Grove High Schoal and the Lamar County
School Didrict. Asaresult, theMissssppi Tort ClamsAdt provides Smithimmunity. Wethereforeaffirm
thetrid court’sjudgment.

34. AFFIRMED.

PITTMAN, CJ., WALLER, COBB, EASLEY, CARLSON AND GRAVES, JJ,,
CONCUR. DIAZ, J.,DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY
McRAE, P.J.

DIAZ, JUSTICE, DISSENTING:

135. Had any other volunteer a the festival been negligent, his or her employment would not have
exempted them fromlighility. Itisunfar to the Sngleysto rulethat they arenot ableto recover from Smith
because he was employed by the schodl didtrict when, if this had occurred through the negligence of any
other parent voluntear or sudent volunteer performing the same function as Smith, the Singleyswould have

been e to recover. Because | disagree that Smith was acting within the scope of his employment and
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because the mgority unjustly rewards Smith (and punishes the Singleys) for the eroneous dassfication it
places on him, | respectfully dissent.

136. The mgority decides, as a mdter of fird impresson, that the Singleys must prove by a
preponderance of the evidence that the rebuttable presumption of Miss. Code Ann.8 811-46-5 (Rev.
2002) hasbeen overcome. Although requiring apreponderance of the evidence may indeed bethe proper
burden of proaf, | do not agree with the mgority’ sdecison to announceit inthiscase. 1n order to goply
the presumption, it mugt first be demondrated thet Smith was acting “within the time and place of his
employment.” Inmy opinion, the evidence presanted in thiscase dearly establishesthat Smithwasoutside
both the time and the place of his employment as abassbdl coach.

137.  Under Partrige v. Harvey, 805 So.2d 668, 671 (Miss. Ct. App. 2002), this Court should (1)
look to whether the employer authorized or ratified the acts of the employees, (2) evduae whether the
employee acted within the scope of employment; and (3) determine whether the employegs conduct is
subgantidly different fromthat authorized and whether the act was done as ameans of accomplishing the
purposes of the employment and in furtherance of the magter's busness

138. Smithtedified that he was working as a volunteer for the boogter dub, and not in an officd
cgpaaity, and that the booth had been operated drictly by booster dub membersin the past. Carolyn
Adams, the principd and Smith'ssupervisor, dated in her fidavit thet thefestival wasput on soldy by the
Oak Grove PTO and its volunteers, thet the festival was held outsde normal school hours, thet it was not
an offiddly sanctioned schoal activity, that she considered Smith the officia sponsor of the booth, and thet
no employee of the schoal was required to attend or participate. Adams aso tedtified that the god of the
festival wasto raise money for the schoal through the PTO, but that teechers were not required to attend

the festival and would nat be reprimanded for not attending.
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139. Fromthetrid tesimony, the following condusions are gpparent: the schodl dlows "dubs’ to be
formed under school created guiddines (that the dub be gpproved and sponsored by aschool employes);

fundraisers are organized and held by the PTO for the benefit of the school sanctioned dubs and the
"dubs’ which participate in the fundraisers indude different grade levds and boogter dubs (such asthe
ahletic boogter dub). Furthermore, it isanorma occurrence for the sponsor of aclub to be present to
direct that dub's booth. The booster dub sponsored the basebdll throw for the benefit of the basebdll

team, which isitsdf a"dub” for dl intents and purposes of the fundraiser. In fact, the basebdl team
members sgned up to work time dots a the boath during the festival. It istrue that Smith volunteered to
work the booth, but dl the teachers and school employess who sponsored dubs were technicdly
"volunters"

140. Smithwas nat acting as a "sponsor” of adub as the employee handbook defines those terms

because the boogter dub wasthe actud sponsor of the basebd | throw and Smith and histeam volunteered
to operate it because they would be the recipients of the money. As Sated by the mgority, the outcome
of this decison depends greatly on interpretation of the facts.

141. It ismy opinion that Smith was not acting within the time and a the place of his employment.
Though the accident ooccurred on schoal property, Smith was not performing any duty of his employer.
Principd Adams tedtified thet Smith was not a the festival as an employee. The conduct of Smith asa
volunteer a the Fdl Fedtivd was not of the kind he was employed to perform. He was hired to be an
assdant bassbal coach, not a volunteer a a PTO fundraiser. While it is indeed commendable that he
volunteered histime and sarvices for this evertt, he did not do soin order to benfit hisemployer or asan

inddent of hisemployment.
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142.  The mgarity arguestha “but for” Smith’'semployment he would not have been involved with the
basebdl throw. However, asthe Court of Appeds properly found, there are many activities aperson may
participateinbut for" ther employment, but al of thoseactivitiesarenct congdered to bewithinthe course
and soope of the employegs employment. Singley v. Smith, 739 So. 2d 448, 451 (Miss. Ct. App.
1999). Asthat court wisdy reasoned:

There ae many adtivities that an employee would probadly not undertake "but for" his

employment. One such activity would be driving from home to the workplace eech

morning. However, thereis no logica bassto condude thet every attivity thet can befit

into this kind of andlydsis an offidd act within the course and scope of the individud's

employman.
Singley, 739 So. 2d & 451. | agreewith thisreasoning and condude that afinding that Smith wasacting
withinthe course and scope of hisemployment bassd ona“but for” andysisisingppropriate. LindaSingley
was a the fedivd because her daughter was working there. “But for” her daughter’s work there, she
would not have been at the fegtival. Should we then, because their daughter was working at the festivd,
conclude that the Singleys only recourse againg the schoal isworkers: compensation benefits?
143.  Asavduntex a thefediva, Smith wasinvolved in afund-raigng project for the Booger Club,
acompletdy separate organization; his actions did not serve hismeder. Thefegtiva was not an offiadly
sanctioned schoal activity. It was afund-raising function open to the generd public; hed outsde norma
school hours: Smith's act of volunteering wasnot required or even suggested by hisemployer. Theevent
was not supervisad by hisemployer and Smith's participation was solicited by the Booster Club, not the
school. Smith tedtified in his deposition that he built the booth on behdf of the Booster Club, not the
schoal. The procesdsfrom the booth wereturned over to the Boogster Club, not the school. He persondly

recaived no compensaion for hisservices. Though some of the proceads may have gone back into the
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basehbd| team’s generd fund, they would have recaived the money with or without Smith's assstance as
avoluntes.
144.  If the Sngleysweredlowed to recover, | do not foreseethe dramatic curtallment or hat to many
extracurricular activitieswithin our public schoals’ which themgority warnsagaing. Nor am | convineed
that dlowingthe Singleys actionto prooeed will “ subject educatorsto potentid lighility every timethey Sep
away from the schoolhouse door.” Rather, | foresee the mgority’ s decison asthe more damaging, asit
will dlow more tortfeasors to escgpe their persond liability by hiding under the doak of governmenta
immunity. Bxtracurricular ativities & our schodlswill not be curtailed if tortfeasors are held accountable
for their actions; rather, these attivitieswill be conducted morewith the sefety of our children astheutmost
god and lesswith the concern for limitation of persond lighility.
5. The rdease sgned by the Singleys, and rdied upon by the mgority as one reason to deny thelr
dam, datesasfolows

In the event adecigon is mede by the Court or jury inthetrid of thiscasethat Phillip Lee

Smith was acting as anemployee of the didrict, asthat term is defined by the Missssppi

Tort Clams Adt, this reesse shdl condtitute a full and findl rdlease and in accord and

satigfaction to al of those rdeased herein, as wdl as Coach Phillip Lee Smith, in his

capacity as employee.
(emphagis added). Because Smith was not acting within the time and place of hisemployment, it follows,
given the particular drcumstances of this case, that he wias not acting within the course and scope of his
employment ether. Therefore, the Missssippi Tort Clams Act does nat goply, and the Singleys daims
are nat barred by the datute of limitations or by princples of governmentd immunity. Likewise, because
the waiver Sgned by the Sngleys only operated to rdease Smith “in his cgpadity asan employeg’ it does
not bar their daim againg him persondly. 1 would reverse the judgment of thetrid court and remand this

case for proceedings not inconggtent with this opinion.
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McRAE, P.J., JOINSTHIS OPINION.
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